Conflicts of interest:  are you managing them?
All community transport organisations have to manage conflicts of interest among their trustees.  For those that are companies, and whose trustees are therefore company directors, a new regime came into effect on 1st October 2008 under the Companies Act 2006.  Although the law has not changed much, there is a new emphasis on managing conflicts and CTOs should review their memorandums and articles of association and their policies and procedures.

There is no statutory definition of an ‘interest’ and one has to apply common sense principles.  The 2006 Act requires a director to avoid a situation in which he has, or can have, a direct or indirect interest that conflicts or may conflict with the interests of the company.  This means that conflicts of interest are not just about personal benefits or benefits received by people or organisations connected with a director.  A conflict, or the appearance or possibility of a conflict, can arise simply because a director has interests in or loyalty or other duties owed to other organisations whose interests might conflict with those of the company.

A personal interest will need to be addressed wherever a director might benefit personally.  A conflict of loyalties could arise, for example, for a director who is a trustee of another charity that uses the CTO’s services.  Or perhaps a director is a local authority representative and the CTO receives funding from the local authority.

The duty to avoid a conflict of interest also applies in relation to people and organisations closely connected with directors. This will include individuals who are family members and other bodies in which a director or his/her close family members have certain interests.  So, if such connected people have interests which might conflict with those of the company, the relevant director is deemed to have a conflict.

The duty will not be infringed if:

· The situation cannot reasonably be regarded as likely to give rise to a conflict of interest; or

· The conflict is managed in accordance with the provisions set out in the company’s articles of association.

Dealing with conflicts where a personal benefit might arise adds some complexity. The memorandum and articles of practically all charitable companies will impose strict limits on how a director may benefit personally. Very often they will contain an absolute prohibition on all except very minor benefits; sometimes they will permit payments for goods or services provided by a director. A CTO will not be able to establish procedures to authorise conflicts which allow directors to benefit personally in ways not already permitted by the memorandum and articles of association. To do that, Charity Commission consent would be required.

It is now vital that CTOs’ articles of association contain suitable provisions for managing conflicts of interest. These should deal with:

· Allowing the directors to authorise conflicts (that is, permit them to exist); and

· Whether, in what circumstances and to what extent a conflicted director may participate in meetings.
Many well-drafted sets of articles will already deal with the second point, which will be adequate. However, some will not and these should be changed. Even those CTOs whose articles contain an established process for dealing with conflicts may wish to review them to bring them more closely in line with the new statutory provisions. Legal advice should be obtained to make suitable changes. Any changes then need to be filed with Companies House and the Charity Commission.

In addition, CTOs should work up their own internal policies and guidance on managing conflicts, particularly as the wording of their articles may be hard to follow and will seem quite abstract.  The Community Transport Association UK has adopted revised articles of association dealing with these points and is considering such a policy now.  This will outline a four-stage process in relation to conflicts of interest.  Any conflict must be identified, declared, managed in accordance with the articles and authorised.  Although the law relating to conflicts of interest is complex, these four stages are not, and directors who comply with the policy will not breach their legal duties.
This article is part of a series of articles by Philip Kirkpatrick on company and charity law changes affecting community transport organisations. Philip is a partner in the charity and social enterprise department of Bates Wells & Braithwaite London LLP.  He advises charities and social enterprises on numerous aspects of charity, corporate and commercial law and is General Editor of the Charities Administration Service published by Jordans.  He advised the Community Transport Association UK on its recent governance review and on its conflicts of interest management procedures.
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