CHARITIES ACT 2006

by Lindsay Driscoll & Christine Rigby

The Charity Commission and Office of the Third Sector are continuing to clarify the implications of the 2006 Act.

Lindsay Driscoll, former legal commissioner at the Charity Commission, and Christine Rigby explore the latest developments.
Charitable Incorporated Organisations

The Charities Act 2006 introduced the Charitable Incorporated Organisation (CIO) – a legal form just for charities. A three-month consultation period on the draft regulations and model constitutions, which fleshed out the details of the proposed new legal form, ended in December 2008.

There are a number of issues raised by the consultation papers, which need to be addressed if the CIO is to be a useful addition to the variety of legal forms available.

At present, charities seeking the protection of limited liability in an incorporated form usually register as a company limited by guarantee. This means that they are regulated by both Companies House and the Charity Commission and are subject to both company and charity law.

The CIO was conceived to reduce regulation and devise a legal form specifically designed for charities: CIOs will only be regulated by the Charity Commission and there will be a single registration process.

The Charities Act requires the Charity Commission to provide model constitutions for CIOs; there are two forms, one for a membership body and one where the trustees and the members will be the same people.

One issue is how far charities will be permitted to depart from the models. The Commission has indicated that some deviations from the Commission’s models will be allowed, but it would be helpful to have clear guidance on this, particularly as the model constitutions are quite short and many charities prefer a more comprehensive document.

The CIO was originally conceived as a form for smaller charities, which might have difficulties coping with dual regulation and the complexity of a company. There is some concern that many aspects of the draft regulations rely heavily on company law and include some onerous provisions, such as many criminal offences for administrative failure. Some of the provisions, such as those for written resolutions and amendments to the constitution, are now more onerous than for companies, as company law has itself been simplified.

The timetable for the introduction of CIOs indicated that they would be available for use by the end of 2009. A number of recommendations have been put forward to improve the draft framework and it is hoped that the major ones will be taken on board. This could result in a delay in the introduction, but as this is a completely new legal form it is important that any potential problems are sorted out, if at all possible, before the launch.

Sub-Sector Guidance on Public Benefit

In December the Charity Commission published the final version of its guidance on public benefit for charities for the relief of poverty, for the advancement of religion and of education, and for fee-charging charities. The Commission also published the legal analysis underpinning each guidance, and useful reports on points raised in the four consultations.

All these papers can be found in the Public Benefit pages on the Commission’s website http://www.charity-commission.gov.uk/publicbenefit/default.asp

Trustees need to be aware of the guidance relevant to their charity, as this will have an important impact on both their planning and reporting. Each paper clarifies which sections form part of the formal statutory guidance that trustees are required to have regard to.

The Commission has responded to many of the points raised in the consultations on the draft sub-sector guidance; there are a large number of changes in the final versions, both in form and content. The final guidance is shorter and more consistent and the principles clearer, with much of the detail and examples removed to appendices.

The revised guidance for charities concerned with the prevention and relief of poverty acknowledges the breadth of the definition of poverty and the very broad range of activities that a charity can undertake. It also now acknowledges that there can sometimes be a difference between the relief of poverty and the relief of financial hardship, and accepts that benevolent funds may exist for purposes other than the relief of poverty.

Religious charities will be pleased to see that the Commission has responded to a number of points they put forward. The guidance clarifies that religious charities have the same freedom to campaign as other charities, although it makes clear that religion cannot be used as a way of advancing a political viewpoint that happens to be held by a religious person. It is also now clear that, as with all charities, allegations of harm will only be taken into account if they are supported by clear evidence.

The final version of the guidance for fee-charging charities has been completely reordered and is much clearer, but the broad principles remain largely unaltered. One change is that it is now clearly accepted that public benefit need not always be demonstrated through direct access to the services provided. Other opportunities to benefit, although less obvious, can be equally valid.

The Charity Commission is currently carrying out the first round of public-benefit assessments and it will be interesting to see how the principles in the new guidance are applied in practice.

The Charity Commission has provided additional guidance on the requirement to report on public benefit in the trustees’ annual report, together with sample annual reports.

Fundraising statements

In December the Office of the Third Sector published its guidance on fundraising statements to be made by professional fundraisers and commercial participators under the Charities Act 1992 (as amended by the 2006 Act). This follows draft guidance issued for consultation in March 2008. http://www.cabinetoffice.gov.uk/third_sector/news/news_stories/081217_guidance.aspx

The OTS guidance does not have the force of law, but is likely to be looked at by any court asked to decide if a particular statement complies with the law.

The guidance takes on board a number of comments we made in the BWB submission to the Office of the Third Sector. Key changes from the consultation draft include:

•
the OTS have accepted our argument that, where a commercial participator is giving an amount or percentage of a product price to a charity, there is no obligation for the commercial participator to state, in addition, the total amount it expects to pay to the charity;

•
the OTS has helpfully clarified that simply soliciting a person’s details (sometimes known as prospecting) does not trigger the requirement to make a fundraising statement under Part II of the 1992 Act; and

•
the guidance includes an example of a compliant statement for payroll giving agencies – the statement describes the method by which the agency’s payment is calculated and gives an estimate of the overall amount it expects to be paid in total by all the charities over the course of a year. There have been some very welcome clarifications, but significant gaps remain. In particular, it is a real omission that there is no guidance or examples of how a statement should be worded when a charity structures a payment from a commercial participator via the charity’s trading subsidiary.

Equally, we do not agree with the OTS’ recommendation that charities and their trading subsidiaries (which were specifically exempted from the legislation) should make equivalent statements, as part of their fundraising. We feel strongly this guidance is imposing an additional unnecessary layer of regulation.

All charities working with professional fundraisers or commercial participators should now review promotional material for existing and future fundraising campaigns to make sure it complies with the guidance. Note that the OTS has stated that as a part of its commitment to continuous improvement it will revise this guidance from time to time.

Other developments

The Charity Commission has commenced its programme of registering excepted charities with income under £100,000: the rules making such registration compulsory are expected to come into force soon. The Office of the Third Sector has announced plans to commission research into the licensing system for public charitable collections, paving the way for implementation of the relevant provisions in the Charities Act 2006.
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