
Charities’ foreign relations
BY STEPHEN LLOYD
Stephen Lloyd looks at the complex issue of the relationship between UK based charities and their overseas ‘relations’.
Charities establishing UK ‘subsidiaries’ must be aware of the restrictions under which UK charities operate. English charities have to be able to demonstrate independence.

The recent Charity Commission inquiry into the World Children’s Fund has highlighted the question of relationships between English charities and their overseas ‘relations’. 

It has become increasingly common for charities in some major jurisdictions, such as the United States, Canada and Australia, to set up associated organisations in the United Kingdom. The motivations for doing so vary. However, key issues for many of them are as follows:

· Diversification of fundraising sources;

· Access to European and DFID funding 
streams; 

· A less restrictive regime in terms of transferring funds abroad – particularly for US charities; 

· For North American organisations, especially those operating charitable activities in Africa, a more convenient time zone.

Whenever a foreign charity wants to establish a ‘UK subsidiary’ it is vital that the parent understands the restrictions under which it must operate in order for the subsidiary to continue to be recognised as a charity under English law. First and foremost the English charity cannot be a puppet of the parent or, to put it another way, a mere conduit of money. The trustees of the English charity have to exercise their discretion in terms of which funding programmes to support. 

In order to achieve this, the UK charity needs to be established and operated in accordance with a number of key principles:

2. It is normal for the foreign charity to establish the English charity as a company limited by guarantee with the foreign charity as the sole member. This obviously gives it the 
right to appoint and dismiss the board of trustees and within the constraints of charity law to amend the constitution. However, the role of a member of a charitable company limited by guarantee is that of a quasi-trustee. It has to exercise its powers in a way designed to assist the charity to meet its charitable objects. Consequently, its powers as member have to be exercised appropriately.

3. In order to prevent irreconcilable conflicts of interest arising, there should be a minimum of three trustees who are independent of the foreign parent, i.e. neither employees  nor directors/trustees of nor paid consultants to the foreign parent. This is to ensure that a quorate board meeting, which is not torpedoed by conflicts of interests, can take place in the English charity.

4. The English trustees have to discharge their duties as trustees and be seen to do so by exercising appropriate independent thought and judgment in the allocation of funds raised in the United Kingdom. One way in which this can be done is through a combined meeting every year of the trustees of the overseas parent and the trustees of the English charity. At that meeting, initially, plans are presented for the following year about programmes to be funded. Once those plans have been discussed and understood then there can be separate board meetings of the English and the foreign charities, appropriately minuted, at which the English trustees decide which of the programmes they wish to fund. 

The World Children’s Fund

The case of the World Children’s Fund shows how things can go wrong if relationships with foreign charities are not properly run. The World Children’s Fund (‘the English charity’) was established as a company and a charity in 2000. In 2005, World Children’s Fund Europe CH (‘the Swiss foundation’) was established in Switzerland to act as a central administrative unit for all other entities throughout Europe within the World Children’s Fund network. 

In April 2005, the English charity entered into an agreement with the Swiss foundation whereby all income earned in the UK by the English charity through fundraising contracts was to be remitted to the Swiss foundation for distribution for charitable purposes. 

The Charity Commission launched an inquiry on the basis that they were concerned that the English charity’s trustees might have inappropriately restricted their discretion over expenditure of the charity’s funds.

As a result of the inquiry, it was established that when the agreement was entered into two of the English charity’s three trustees were also two of the three directors of the Swiss foundation. In other words, there was a clear conflict of interest and this was exacerbated by the fact that the charity’s third trustee paid little active part in the charity’s administration. There was no independent element as recommended above. Moreover, it was not established that the agreement generated appropriate cost savings for the English charity to justify.

The Charity Commission concluded that:

· The trustees could not demonstrate that the agreement that they entered into with the Swiss foundation was overall in the best interests of the charity; and

· Control over funds raised in the UK on the charity’s behalf was not sufficiently in the hands of the charity’s trustees and the trustees were not sufficiently independent from the Swiss foundation.

A longer version of this article first appeared in Charity Finance.
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